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THE UNITEC STATES DISTRICT COURT i3
FOCR THE EASTERN DISTRICT OF VIRGINIA Tmemm -
Alexangria Division

UNITED STATES OF AMERICA ) A
)
v ) Criminal No. 01-455-a
)
ZACARIAS MOUSSAGUI ) : CLASSIFIED
) FILING/UNDER SEAL

Standby counsel. an behalf of and in suppof of motions filad by Zacarias

Meussaoui, harewith responds to the Government's Opposition ta Defendant's Motions
far Access
("government’s Opposliion” or "Opposition").
INTRODUCTION
The Qoverniments attempt in its Oppositien 1o refute the delense need for acoass
ust fail principally because

it deliberaiely ignores the fact that, regardia'ss of the breadth with which the conspiracy
charges are viewed, é1e most sighificant hurdle for the defense in this case is 1o fefute
the inference that Metssaoli was part of the September 11 opveralion or héd any
knowledge of it

_Moussaoui i charged enly with conspiracy. not with murser or the completian of ‘
any substantive crime. But when the Indictmant is cofbined with the Doath Naotice, -

Moussaoui is effactively charged with murdering more than 3000 pecple on September
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11,2001." His allegea malhad of cammitting those murders is whal he said, and whal
he did ot say, dudng an interrogation by #B! agents lollowing his arrest an imrmigration
charges. Accordingly, the 1ssue as to death will necessarily turn on what the jury
beliaves was in Maussaoui's mind, i.e., what gid ha know on August 18, 2001 and what
was his intent. The jury will be asked to decide Iife or death, and perhags puilt ar
innocence, based upon the inferencas it draws with régard to this t3sue from the
evidence a1 trial,

Doapite the gavernment's view of the breadth of its conspiracy charges which it
says includes "allegations of conduct independent of the Saptember 11th aftacks.”
Opposilion at 8. some af which also resilted in death, the only deaths allegsd in the

indictmont and the Death Notice are those that oceurred on Septamber 11. Forthe Jury

to determine that Moussaoui iz dé_ath eligible, a jury will have fo delermine that he was

a major participant in those deaths * To resoive this issue, the Court, and possibly then
@ Jury. will have to determine what Moussaoui knew at tha time ho was arrested by the
FBI, find that he eithar pravided falsa, ar wlthhald.. infarmaton with the intent to cause
death. and then contrast what he falsely told or did not tall the FBI with everything the

govemment knew prior to Septamber 11. Fallowing these tasks, the jury weuld then

! The Dual'h Notice in this case alleges that the defendant's actions “were
inlended o causa, and in fact did cause,” the deaths on September 11. See Notice of
Intent to Seek a Sanfence of Daath at 4 1'|' & (flled Mar. 28, 2002, dkt. nn. aq).

2 See discussion infrg at section jV.C.

2
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have to speculste as to whather any information Moussaoui should have provided, but

did not, would have prevented the events an September 11,3

Mr, Moussgoui contends that he knelw nothin§ about the Seplember 11
operation. It appears fr_ummaries
supports this proposition. The govermmeht, howaver. cantends
potential 1estimony on this point is nat exculpatory. 1; says tha conspiracy charges are
braad enough to convict Moussaoli “even if al Qasda never intended to put Moussaouj
an one of tha four planes on September 11.” Gpposition at B, beeays .
squargly places Moussaou in ai Qaeda's war against the United States” id. =2t 9. Of
course, if being an al Qaeda member is ai! that is required to prove the charges, then
the Court could have sccopted Meussmoul's attemptad guilty plaa (ast year,

Whemer the government's 0onspiracy charges arg ag broad as i1 contends, any
evidence that maves Moussaoui gut of an imended role in, or know!edgé of, the specific
operation on Septermbsr 11 greafly diminishes the chance that 2 jury would, areould,
Impose a sentence of death, -Such evidence can be nothing other than “care Brady.'" 11
bears reminding that the factual issye in Srady was whether the prosecution could

withhold evidence relevant 1o impaosition of the dealh penalty in a case whera the

11,2001 (S. Rept. No. 107-351, H. Rept. No. 107-792).‘ Standby counsei have
requested the government to provide the defense an unredacted copy of this report; the
government has refused. .

. Brady v. Maryland, 373 U.S. 83 (1983),
3
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defendant admiited his involvement in the crime but claimed he was not 2 major-

participant in the death of the vietim.

Simply stated, there {3 no better evigence to show Meussaouf's non-partticipation

in the Septamb‘er 11 operation than io present the tésﬁmcny_-
- | g

Tha cembined cffect of information In

Even if Mous3aoui is somehow

Vicariously responsible for September 11 becaUS.e_ hé is a membar of 3 broader
conspiracy of which Septembser 11 is but a pant, his non-existent ralg in Seplember 11
would make him cansiitutionally inafigible for the desth penatty.

Wers the govemnment (o stipuldte that Moussa:oui w3s not intended to be a
participant in the September 11 aparation and that he knew nothing about il, thus
affectively r;:rnoving the death penalty from this c?se.étha caleuius with regard to
whether the testimony 'sj‘ material and exculpatory might
come out diffcrently. But as long as the gavernment. éontinues to keep open a polential
tfial theory that would allow a jury.to conclude that Moussaoui was to have been a part
of the September 11 opemtidn_ of had same; knowledge of it, the defendant must be
allawed ta prova faets and circumstances that tend fo khou{ that he was nol intended ia
©e nor ever was a part of that operatian, and that he hag no knawledge of .

ARGUMENT | |
1 PRE-TRIAL ACCESS

Standby counsel understand that the Court has riled adverscly to the defense

on pre-trial aceass with respect 10 what we assume s 3 similarly situatad witness and

4

1
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do not anticipata a differant ruling_&tandw

counse} simply seek to presérve our puint that we have asked Tor this access and to

emphasize that denial of such access should resuit in umrnnries-
being viewed and

construed in a light most favorable to the defendant when stternpting to determing
‘whether the defense has made a plausible showing that [the witnesses] could offer

testimony that would be favorable o Moussaoui.” March 10 Memorandum Oginion at

18,
i COMPULSORY PROCES_S
Tha government relies on the 'law_,ur the casa” :dqr.tril_'lc to suppoert its argument

that pre-trial acce=s should be denied. Opposition at2. (n

turn, standby counsel rely on thaf sarme doctrine 1o estaliish Moussaoui's right to

compel access

oF purposes of obtaining their trial testimony,

whelher pursuant ts Rule 15 orin person. See March 10 Memarandum Opinion

pa ssimi
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. THE GOVERNMENT'S INVITATION TO ™E COURT TO WEIGH NATIONAL
SECURITY INTERESTS INVITES THE COURT INTO A SEPARATION OF
POWERS THICKET

In its Opposition, the governmen’f aulfines thé national security cancerns which it
states “[ojutweigh [Moussaoui's] [a]sseﬁed [n)eed fo:;' or [access] tc_
Oppesition al 3. Acwally, Antice 1) Couht.- are not wéll suited to weigh the gravity of
particular national security copcerns agalnst the fair rn:l naeds of a defendant in any
casc, much less a death Dehalty case. Such an excrcise would involve the Court in
second guessing the weight of pamcular‘;nananal secunty concams, a matter that
should be left to the Executive Branch. :é-a letirndi v Rumsfeld, 296 F.3d 278, 281 (4th
Cir. 2002) (*Hamdi i) (stafing that “the S;hprema' Coun has Ish;:rwn great defzrence to
the palitical branches when ealled upnn;té decide ca.s:e,s Implicating sensitive matters of
foraign policy, national secuﬁfty, ar rnilitgr; aPairs®). 'fhg: Court, as it did previousiy,
naeg only determine whether (hefje has b§En a 'pi:;qsiihte showing” that
witnesses would bz able to provide fawé'bie tesﬁmohy on the deTendant's behalf.
March 10 Memcrandum Opinign at 12 n12 16. The QraVity of national security

concerns is forthe Executive, not this Cg:»u'ﬂ_ to weigh In geciding how to proceed, i.e.,

whather to produce the witnesses it arderéd o do so,

S 03 11:35/8T. 11:3%/ND. 3700000777 F
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V. MATERIALTY
The government aflempts to reargue the requirements for a shgwing of
materality, Sse Opposition at 6-7. Thé'."goveming principles here on this issue have

already been established by the Court, .-f:',i-e March 10 Memorandum Opinion at 12-19,

angd constitute the law of fhe casec.

can provide material and

favorable testimony for the defansa in fhi;:li case. £ uﬂher, it cannot be serously
questioned that his tastirn_bny is necess:r; forany faif resolution uf this case if the tria!
is to be search for the truth. Nothing in the gqvermmeﬁi's Opposttion dispraves this.
The government says that- 'MDUSsaoul is not chal;'qed - . with 'Sepromber 11.™
Opposition at 7-8. If the government were‘;‘to Stipulate “'hit Mousssoui was not intended
te be a participant in, and had :no.know!edéé of, the September 11 operation, a3 we
have said supra, evaluation of the dafands;_;rs,negd- qu@ess wilnesses might come
out differentiy, However, the fact that the ﬁf:vemmant émsirues its conspiracy charges
3= broader than September 11 does not altzr the fact that the avents of Septernber 1 1
are the gravamen of the offenses, lndeed any reading of tha chaiges and the Death
Naﬂce make clear that September 1.ls. at the heart. ol‘whar iE-chaiged. 1n arder to
avoid 1he death penalty, and to have any cru:nce of esfabllsm Qnowum
altogether, Moussaom must first extncate himself complnhly from any notion that he

knew ofthe September 11 Plan or was Intended to be a panicipantin it. The fact that

there may be other theorias under which he mxght still ba found guﬂh' of the
7 '
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conspiracles charged (given the bre.a%‘ith ihé Qavemmenl weyld like 10 read intoits
indictment), and the fact-emected ldstimony may provide suppart for
one of thase nther theeriss, does not diminish his value Eo the defense As was stated
above, giandhy counsel’s paramount objective in defending this case is to show that
Moussaoui was not part of, and had no kpowledge of, the September 11 operalion.
The govemment, relying oh Pinkeron® type vicarious lability of co-conspirators,
asserts that even If Moussaoui was not.a pant of and had no kriowledge of the
Septernber 11 operation, he would stil be guilty of ft it he otharwise participated in the
braad conspiracias charged in tha Indictment.” .Opposition at 8. But if Moussaoui's
culpability for Septembaer 4 1‘is dEtermlhed on .l'he;basis of vicadous liability for acts of
co-conspirzlors who caused death, and of which Moussaouiwas totally unaware, he
wauld clearly nol be viewed as a major parﬁcipan’t in_vth-ese-daaths and therefora, would

not be death eligible.

There is na question that, after xn,x;ipating Moussaoyi trom the September 11
operaﬁon-_ - places Mnugséoui in al Qaeda's warr agalnst the Unitea
States.” Opposition at 9. Howaver, Moussagui's.pra se ramblings in his valuminous
pleadings from his Alexandrig Cave and his various statements in open coumn have
already aestablished the fact that he s a me‘jﬂ?er of .al' Q_ae;q and is al war with the

United States. Therefurq-a.r_.gimnny an tlj;_is polnl does no harm

whatsoaver to Moussaoui's current legal position and does net alter the fagt that the
- B O LI e e - e - —_ .

¢ Pinkerten v. United States. 328 U.S. 540 (1946).

a. o ' - 8
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balanc.&sﬁmcny with regard to the Seplember 11 operztion is Nighly

exculpatory.

Tha govarnment complains that st:andby colnsal continue to base materiality
ciaims "on the so-callad "20lh Hijacker tHeory of thé Government's case,” Opposition at
10,n2, 3 théo:y that the government saﬁs. " "has hevar embrared . .. in any pleading .
.. inthis case.” /d. i{natead, tha gowrnrﬁcm 5ays this Teory "appears o De a creation
of . .. Isolated siatements of cert_aln‘gnvq:mma‘nt ofﬁcials." Id. Itis significant that these
“certain government afficials” do natindude officials lika the Secretary of Agriculture or
the head of the Emvironmental ProtcctionéAgency. These oHficials were the President of

the United States, the Vice President, an hssistant ;lnomuy Genersi, the Director of the

FBl, a Deputy Assistant Director of the FB( for Counter Terrorjsm, and the Director of

Homaland Se_curj)-

- [ e Tl ame s e o=
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Further, while the govemmér& may ndt‘.Havé eiﬁiicitlv “embraced” the 20th
Hijacker theory i its pleadings, it has never rejecled this theory either.® Accordingly,
the defense must be prepared t maatit. Unless the government wers to slipulate that
Moussaoui was never infended to be a{p%anicfbami‘n one ol the Tour September 11
hijackings. tha defanse must preparé to ré'nae{' and &efcat this prespuctive theory
becausec, even If not explicitly embraced by the gnﬁemment, it is a simplistic and well-
advertisad approach o the evidence thaté a jury could easlly adopt, just as “certain

government officials” did.

The govemment argues that mére;ars inconsistencias -summaries

Standby‘-c_ouhsel do -hol read the summaries the same

' The gavernment is certainly not required to select and disclose its specific
prosecutive theory in advance of trial, i.a., what evidence it will introduce and whar it wil]
argue to the jury that the evidence praves. Its options in this regard usually remain
open unti} ciosing argument. However, there is nothing fo prahibit the government from

. .disclnsing whal_i_;g_DLO_S__e_ﬂ-lﬂ_ve_ theory is and what it is not so that pre-rial decisions

canceming relevancy and matefialily of défense swidence wih netional secity”
mplications can be made with mpre preglsion. Indeed. because the gavamment has
chasan-ta not so limit itself, the defense must be prapared te maet all reasonably
concahable theories of guilt. Similarly, pre-trial decisions regarding materiality and
relevancy of defanse evidence must be judged against all possible theories af auit.
€.Q.. 2 Tifth plane Into the White House. .

-
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The gavemment argues that statement

are not excuipatory far the guikt phase,

Oppoasition al 13. This contantion is debatable and bd reason to deny access

While exculpatory in this rega,fd; the statements are nat sufficiently detailed to

incriminate him in any pian
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statemants that Moussaaui

are nct exculparory for the penaity phase
wWas stIB paﬂ af thg =arme conspwa:y and because the
defendant still lold material hes whlch mncualcd the consplrary and directly ied to the

murders on September 11. 2001.° Dpposl_bam ni 13. F:gam,this ronteption is

debatable and presents no basis w d eny access 10 lhe witness,
, e,

Fuﬂhar '3s set forth abave

these Sfatemernts da not state or |rnplvllwhat Mous.saoun

certanly reduces the likelihood that 3 Jilry 'wfould find that Moussacui made statements

.s state ol mind was concarming

to the FBI with krowledge of the SQplember 11 upera!:on ‘and therefore with the inTent
to permit the September 17 nparation to go folward and cause death.

Fnaﬂy the govemment builds a'strawrman just to tear down. M puts in our
mouths an drgumeant wa naever made: '1hut Moussaom wauld had to have been aware
of all the details of the: September 11th; plot to havc his. m-s rasult in mMassa murder.”

Opposition at 13. To the conlrary, our atrgumem s tha! MnuS!aUUI did rot knaw any of

the details of the September 11 plot and that thensfore.

ahy lies he may have toid

could not have been told mth ;ntant to d;us' ¥

withhold & witness

v
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To allow the

. Sl . h
govemnment to do sa, particularly in ;‘n death penalty case, is sonstitutionally

imparmmissibla. b

tandby counsel have usseﬂet: ﬂve spaclﬁc areas in addition te these

H .
concerning death eligibility and Mnuslsaoui s minor role abnut which -

offer testimony that would be favorable o Mcussaaun_ The gavemment specifically

K
'

addresses four of these areas in contendmg 1hat Y defense has not Estabhshed.-

-malenal excuipdtery-lasbmoﬁy' on, Maussaoun s behalf‘

il
Flrst the gcvamment rnamtasni: that the: facl that

|I N :
but not Moussaoul is me:ely “nat nncu!patorf evidence. nat evidence that

is exphcdly exculpatory Opposition ai 14-15 Cihng Unrted Slaresv. Scarpa. BS7 F.24
63 (2d Cir. 1990) and United States -v.; Kennqdy.381Q'F.'$upp. 1510 (D. Cala. 1933), the

government claims that Moussaoui’'s 1£no;ence rnay ngt be estabhshad though such

I
‘.‘i-
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‘ ‘no:tculpatow' evidenca ar through: “proctf of the absence of criminal acts on specific
! ! i . : ‘ll-
accasions. ' Oppasition a( 15.

|
Y

The government's cryptic de;t«'r
: -l

|
1

: |
Expﬁﬂ:ﬂly rejacted by the Fourth Clr't';‘”(].'li

1874}, the defendant, who had beer,
! ;

argued in a federal habeas pefition

scientific tests by the F8! on phys!

478." The resuls ware not released

Bviden

H

COUrT judge noted that the evig!

e ff
o : I
[defendant],” Patler, 353 F. Supp. at

district

rather "neutral’ because “on its fae

3
|

this cha'acterizzn'om af the evidernce;

T

! found guxlty of murqer by a Virginia Gircuit Caurd,

I
e
T

ce was inlroduced inlp-evidende.

L

sas litle meaning: evidence such as this may,

g
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bf'_t‘éxcq!ﬁatdr,f evidence, hawever. has baep

U In Patler v, Slayton, 503 F.20 472 (ath Cir

at the 'f‘ail;ure'ibé,tfmély lelease the resufls of

évidencééﬁéiétéd‘ his rights under Brady. 1d.

,t: the déﬁerisé hntii rf‘mmediaiely after the physical

- by‘tﬁeiﬁmSQtUtidr:;" ld.. In denying relief, the
f‘lce‘-\:dag not &xcutb:atary io the defense, but
H:neither implicata(d].nor exculpate[d] tha

L : : [

§'Fqurth Cireuit agresd with
|

:"'[: .

88. On appeai,th
IstateU tihan i

E g oute used by the perpotrator. ‘Fisidr « Siapton, 353 F. Supp. 376, 387.88
(E-D.Va. 1973, ato. S03F 2d 472 ath . 078y
. . : e 'I ; .
e g
EANRE I 1y
l
S . g " ,.l
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Patler, 503 F.2d at 479 (emphasis n!'a onginal).® i o

The Fourth Circuit's deﬁniﬁdxﬁi'cf;‘fa\lclﬁlf:laf'ewzl'!:aér'ir_-"e' to include “nettral lacts

S N
that merely establish the absence 0‘5‘1] incriminating facts, ‘whally undercuts the

1o tha
|
b
L

government's argument axtent they are merely "not

N R PR S ;
" The coun then want on hold‘that it nesid rigl decida whether the
evidence was “favorable” under Bradi;hacause; ;ass’urnirig!'irg\uas. the Commenwezalth
had complied with ils obligation to turn'! the evidence aover: £03 FF.2d at a79.

" Law Prafescors Wayno: ?Jéf%iavs.f,;.:leribld 'i::',‘:ra'el 'and Nancy King have
stmHiady stated, NI

Cotiits sometimes have _tf!eéhjtr'c"ublbd by the! question of whether
evidence that does not point difectly to the defendant’s innocence nevertheless
I& “favarable 1a the accused.* Most a

r o3t agree 'tﬁhatfeivid'eqce can he favorable even
though it daes no more than demonstrate that “a number of factors which could
Hink the defendant to the crime dp not.” S

o 335 Larave. Jerold H. lsrael & Nancy J. King. Crmia, Procenung 48384 (24

ed. 1980) (citations omitted). - oneY ). King. Crmg

L N
Other federal courts are in acCF’i"!li with 'jh'e::Eouf;h; C;‘if;‘id}i{- s definition of what i

“favorable evidence.” See, 8.g., Jones (]’-_Jabqi S75 F2d 1484, 1165-67 (6th Cir)

(holding that a polential witness' statement that!did not maks

- & any referance to the
defendant was Brady evidence as to dele

: izndant's involvemetin the aime where the
wilness ‘was in FpEs it o h‘i‘\‘lé"ﬁ'laﬂlﬁdﬁ:e ‘conéaTRIg thepivoivemnt or nari-
involvement of [the defendant]), cen. denied, 439 U.S. 883 (1978): United Stales v,
Furlett, 1991 U.S. Dist. LEXIS 17220 of 35,1991 WL 255513t~ 2 (N.O. . 1597
{unpublished opmion) (ordenng productian of stétementﬁoﬂtﬁjmsssas who did not
identify defendants provided those wi sses where In 3 posifia

likely have mentioned defendants). SRR

(TUE) §. 5 03 11:36/5T. 11:35/N0, 3700000777 P 18
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government's incuipatory lnterpret.a"tﬁ
B
interpretalion. Of course, as this C_m'li : na alread no!nd {t]he ultimate determination

raason bly befieve, as the defense
H -l.'l

eptimber 11 piot. Ingeed, this

of the Septemnber 11 hijackers,
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highlights the due process conce

dcfense 10 interview jts Proposed wi

Altarratively, the govern men ‘

inadmissible hearsay in the guilt pha

o
fundamentaly unfair as &t is the govern

-— access that wauld provide the def 56 Wi n‘ﬁopportunity to determine
L

whether infarmation could be elicit form i

16 two| cases

far the propasition that the protfered testimany m

admissibility determination when rulhgi‘
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The government dcknaw phasc of this case 3
hearsay objection to the evidence wnuf. F ' e '

ppositian at 165,
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Tayior v, liin,
discusses th

OmeWw, 516 U.S. 1 (1995) and
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Finally 'the gevernment's he?rséf‘é aclion

IR ‘ :
Y should|tict be permitted o clalm on-the

.j‘i“%ﬁ.

® (..continged) I £ DML
production of exculpatory evidance pre-tval.. The latter case moraly etates the
uncontested exiom that a defendant ‘does not hlafllm-.aq{.mﬁfgtered right ta offer
[inaomissible] lestimony.® 484 U_S. ¥ 4'1‘0.j.fll\-cé€,rdin‘gl§ﬂ',-kﬁese cases are either
inappesite &r not controlling. RS BN :

1
1
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Similady, the govern ment’
that access 1a the witnesses shoyid oe

cumulative of other ovidance, is mispla

EWHl
nigd b uGa! xpecied t€stimony is
. "I sepking 16 have the Court reect the
$ "cimulative qovemment cites three

1?

L0 1)
cases. S&€ Opposition aft 12, A}l fese cases -.%rci;pd#%pnvimon €3ses and only
ane. Edwards, discusses cumulative avidence. Npneof fiese cases. support the
Propasition that the trial court can, pre-trial, deny:z ccess lo's witness because thal
testimany may be cumulative, Objectidns to cumyjiatve evidence can and will be
addressed by the Court a1 the tima t@!yﬁnsﬁ & festify. when the actual testimony can

- ba weighed against other evidence, if any; in the duse: Ofcourse, sven at that .
juncture, the Court is nat required to den adimisEion of 'e_ii'iphce that is cumulative,
particularly where. as heare. the evident n'yle_ight.‘;t':f thitevidence far exceeds thar of
the other evidence in the case. Sea Fed. R, :Evidi‘.hﬂﬁ{" g that “evidence may be
exduded if iz probative value Is substantially cutweighed By tha danger of unfair
prejudice . | . or by considerations of . ;eéalless.isre;écmﬁ h'of cumulative
svidence”) (emphasie addsd); see also United| Stafss v. Shith, 760 F 24 1102. 1110
(ath Cir. 1983) (en banc) (stating that merely cumutativ co should not be
disclosed under CIPA). 4 ‘ : L
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death *) (emphasis added) (citing BscA v 'Alabam .7 5. F25 (1980); Lockett v,
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undarlying felpnias provides a sufﬂc:snr bdsls fn'r the'dea pcnalty ' See Tison v.

Arizora, 481 U.§.137 (1987). ln T:sol—: thb Suprem Court deciared fhaf the: minimum
| 0

consfitutional (Eighth Amsndment) basls far-death o
[

proof thet a defendant was 3 - rna)nr ac:pan n tha under!ylng feluny. if that felony

“carr(ies] a grave rigk of death,” o at[15? SB (emf y @ ed)_ Thedlstincﬂcn

between major pafticipadon and panlc:lpahon.ofa lpsse ¢ch acter, hoﬁvever. is often

sublle. compare Tison and Enmung v. rFlondar 458 .8 § |

readily lend itseif to stipulation, Thcrc :s ar :wm”, AU

“minar" participatian, all of which lnures| to fheiibenc“

means that even withesses who :mptuca}te M Woijs:

be of benefit to him in clemonstratlng thzi hr:

LT ——.,_._— - r,
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Tison, 481 U.S. at 158. Plainly. whare, as hea a\mtnu‘ ld'iprovidef-tesﬂmony
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due process. Cancurring in the judgrnent, 4

violated the Eighth Amendment, In dbing so.

Woodson-

“We helieve that in capital casas. the unda‘ ent
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underying the Sighth Amandrient :

render him constitutionally ineligible for ; lhe d&Fam panal
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standby counsel respectfully request tha‘l ttl-na Cnurt grant the motio
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19 3t 363 (White, J., concurring) (empha‘a':; :‘ Ioex
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